I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI RA NI A MCCANN
Pl aintiff,

v. : Givil Action No. 02-6079
CITY OF PHI LADELPH A et al.,
Def endant s.
MEMORANDUM AND ORDER

Fullam Sr. J. Sept enber , 2004

Plaintiff, a police officer, sued the City of Philadel phia
and Captain Thomas Healy claimng that her term nation was
notivated by sex discrimnation and in retaliation for the
conpl aint of physical abuse she | odged agai nst her boyfriend,
anot her police officer. Defendants contend that Plaintiff was
di sm ssed because, anong other things, she allegedly visited a
nei ghbor who she knew ran a prostitution escort service out of
his apartnent, relayed to himinformation she learned in a
trai ning sem nar about the conduct of vice investigations,
allowed himto handle her firearm and provided Internal Affairs
wi th m sl eading and i naccurate statenments about her know edge of
the crimnal activity. The investigation of Plaintiff began
after an anonynous call to the Pennsylvania Crine Comr ssion.
Def endant s have now noved for summary judgnent, which I wll

grant.



Plaintiff cannot prevail on her discrimnation claimbecause
she has produced no evidence that she was discrimnated agai nst
because she is a woman. The City nmay have been wong to fire her
(and an arbitrator so found), but “it is not enough for a
plaintiff to show that the enployer’s decision was wong or
m st aken, because the issue is whether the enployer acted with

discrimnatory aninus.” Abranson v. WIlliam Paterson Coll. of

N.J., 260 F.3d 265, 283 (3d Cir. 2001).

Al t hough Defendants gl oss over Plaintiff’s initial burden,
the record reveals that Plaintiff has not established a prina
facie case of discrimnation. 1In order to do so, she nust show
that she belongs to a protected class, that she was qualified for
the position, and that people who were not in the protected cl ass

were treated nore favorably. Goosby v. Johnson & Johnson Med.,

Inc., 228 F.3d 313, 318-19 (3d Cr. 2000). Plaintiff has
produced no evidence that simlarly situated nmale police officers
were treated differently. She argues only that the officer she
accused of donestic abuse was not fired, but the allegations
against himare not simlar to those that Plaintiff faced. Under
Title VII, “to be deened simlarly situated the individuals with
whom a plaintiff seeks to be conpared nust have engaged in the
same conduct w thout such differentiating or mtigating

ci rcunst ances that would distinguish their conduct or the

enpl oyer’s treatnent of themfor it.” Anderson v. Haverford




Col l ege, 868 F. Supp. 741, 745 (E.D. Pa. 1994) (citations
omtted). There is no evidence that nmale police officers charged
with the sane sort of offenses as Plaintiff were not term nated.

MIler v. Delaware Dep’'t of Probation and Parole, 158 F. Supp. 2d

406, 411 (D. Del. 2001), aff’d, 41 Fed. Appx. 581, 584 (3d Cir.
2002) (unpubli shed). Therefore, Defendants are entitled to
summary judgnent on the discrimnation claim

The retaliation claimalso fails. Plaintiff alleges that
Def endants retaliated against her for making a claimof donestic
abuse against a nale police officer, and that this constituted
di scrim nation “because of sex.” Plaintiff asserts, w thout
citation to any cases, that “[h]er conplaint that [the other
police officer], a male, assaulted her in a donestic dispute was
within the zone covered by the law” PIff. Mem Opp. at 9. It
is not. Under Title VII, an enployer may not discrim nate
agai nst any enpl oyee “because he has opposed any practice nade an
unl awf ul enpl oynent practice by this subchapter, or because he
has made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under this
subchapter.” 42 U S.C. 8§ 2000e-3(a). To establish a prima facie
claimof retaliation, Plaintiff nust show that “she is engaged in
protected activity, that the enployer took an adverse enpl oynent
action against [her], and that there is a causal connection

between the protected activity and the adverse enpl oynent



action.” Goosby, 228 F.3d at 323. The conpl ai nt agai nst the
ot her officer was not a charge of an unlawful enploynent practice
under Title VII. Plaintiff nmade no charge of an unl awf ul
enpl oynent practice until after she was fired. Therefore,
summary judgnent will be granted on this claimas well, and on
Plaintiff’s clai munder the Pennsylvania Human Rel ati ons Act,
which rises or falls with her Title VII claim

Plaintiff’s final claimis a First Amendnent retaliation
cl ai munder section 1983 against Captain Healy. She alleges that
he retaliated agai nst her for her conplaint of donestic abuse by
a male police officer. Assumng that Plaintiff’s report of
donesti c abuse constitutes a matter of public concern, see Azzaro

v. County of Allegheny, 110 F.3d 968, 981 (3d G r. 1997) (en

banc), there is no evidence that any retaliation occurred. The
investigation of Plaintiff began nonths before the abuse
conplaint, and it would require unreasonabl e specul ation for a
jury to link the two matters.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI RG NI A MCCANN

Plaintiff,
v, . Givil Action No. 02-6079
CI TY OF PH LADELPH A, et al., '
Def endant s.
ORDER
AND NOW this day of Septenber, 2004, upon consi deration

of Defendants’ Mdtion for Summary Judgnent and the response
t her et o,

| T is ORDERED that the Mtion is GRANTED. For the reasons
stated in the acconpanyi ng nenorandum JUDGVENT is entered IN
FAVOR OF DEFENDANTS, THE CI TY OF PH LADELPH A AND CAPTAI N THOVAS
HEALY, and AGAI NST PLAINTIFF, VIRGNIA AL MCCANN. The Cerk is

directed to mark the case CLOSED

BY THE COURT:

Fullam Sr. J.



